STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9637
)
Appeal of )
| NTRODUCTI ON

The petitioners a twenty-one-year-old man, S.J. and his
not her Ms. J, appeal the "founding” made over four and a half
years ago by the Departnent of Social and Rehabilitation
Services (S.R S.) of a report that the petitioner sexually
abused two sisters who were in foster care in their famly

home. The issue is whether the report should be "expunged" in
accordance with 33 V.S. A > 686.

SUMVARY OF THE EVI DENCE

1. In Novenber of 1985, SRS received a report froma
thirteen-year-old girl, T.N., who had run away froma foster
home operated by Ms. J., stating that Ms. J.'s sixteen-year-
old, S.J., had forced her to have intercourse on sSix occasions
since she had been placed there in May of 1985.

2. SRS, imediately after receiving this report decided
totalk with RB., T.N.'"s 9 year-old hal f-sister, who had al so
lived in that foster honme sone one and a half years earlier
to determne if she had been abused as well. R B. was
guestioned by her current foster nother who reported to SRS
that R B. reported being sexually abused by S.J. as well.

3. Thereafter, SRS referred both girls for an
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interviewwith the forensic service of a university
psychiatric clinic. Both girls were interviewed on Novenber
7, 1985 by a person with an "MA" degree (who was supervised
by a psychol ogist) and their interviews were taped and
transcri bed. Transcriptions of those interviews were
offered into evidence to show the statenents nade by the
girls at that tine. No objection was nade to their
adm ssion for that purpose.

4. The transcription of T.N.'s interview showed that
T.N. was tested for her ability to renenber and to tel
truth fromfal sehood. She clains to have left her foster
home due in large part to her hatred of S.J., the sixteen-
year-old, and said that she "hated" himboth because he
raped her six or seven tines and because he allegedly lied
to his nother to get her in trouble. T.N's testinony
showed t hat even though she was only thirteen and a half she
was sexual |y sophisticated and had had sexual rel ationships
with two boyfriends. She used the word "rape"” and indicated
t hat she understood what it neans though she gave virtually
no details of what occurred other than to say he was on top
of her, used no contraceptive device, that she was unable to
resi st his advances because he was tw ce her size and that
it was an unpl easant experience. The alleged rapes occurred
when adults were not at hone and in various roons of the
house. T.N. offered virtually no details of the events and
those that she did offer were elicited through repeated

specific or |eading questions. The details she gave were
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often contradictory. T.N was reluctant to discuss these
events other than in very general ternms and her discussion
cont ai ned pervasive references to her dislike for S.J. and
his famly. She appeared to be genuinely surprised when
asked if she had talked to her sister R B. about this event
and it appeared |ikely she did not.

5. The transcription of nine-and-a-half-year-old
R B."s interview showed that she also was tested with regard
to her nmenory and ability to distinguish truth from
fal sehood. Unlike her half-sister's statements, RB.'s
statenents were consistent and filled with detail. She
clearly described an incident wherein the fifteen-year-old
S.J. took her to the barn at the age of seven (after beggi ng
his reluctant nother to let her go wwith himto do chores)
and while they were playing in the hay, pulled both their
pants down and "stuck his penis" in her. She recounted
their conversation, in which she conplained that he was
hurting her and he replied that it would not after a couple
of times and she recalled that he was wearing a "rubber™
She explained to the exam ner that she had | earned about
"rubbers” fromone of her nother's boyfriends. She was
guite clear and consistent about where and when the event
had had occurred and recounted that S.J. had tried to do the
sanme thing in the barn on one other occasion but she ran
away before he could get her. He did catch up to her and
asked her to nanme sexual body parts and then threatened to

get her into trouble with his nother if she told anyone.
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She had told no one, (including her half-sister who was at
that time in another hone and to whom she rarely spoke) of
this incident because of her fear of what m ght happen.

6. Both girls were asked to draw pictures of the event
but T.N. declined to do so. R B. drew a picture of a barn
and two persons with a penis and vagi na but not joined. She
expl ai ned that she did join them because S.J. entered in but
she did not know how far.

7. The forensic exam ner concluded that T.N. had
accurately rel ated what happened but did not appear to be
telling the whole story. It was concluded that her
"credibility was colored by her anger and need for revenge."

A question was raised as to whether T.N. had at tines
agreed to S.J.'s sexual advances. Wth regard to RB. it
was noted that she was forthright, non-hesitant and appeared
to have told a story that actually happened al though she
showed little affect.

8. On the sane day as the forensic interviews, an SRS
i nvestigator who had consi derabl e experi ence and a noderate
anount of training in evaluating child abuse cases took
charge of SRS's investigation and interviewed three other
foster children, age el even-ei ghteen who had been at Ms.
J."s house. No other children reported any sexual abuse
al t hough they stated that Ms. J.'s ol dest daughter who was
ei ghteen-years-old or an ei ghteen-year-old foster daughter
were always left in charge when Ms. J and her husband went

out. An older child who ran away with T.N. said there had
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been sone sexual touching by S.J. and another foster boy but
al t hough she was friendly with T.N. she had heard nothing
about a rape.

9. On Novenber 15, 1985, the SRS investigator
interviewed both girls in the presence of a police
detective. No transcript is available as to the statenents
of R B. but the SRS worker represented that they were the
sane as those made to the forensic interviewer. A
transcri pt was avail able of her discussion with T.N. which
| asted about forty-five mnutes. That transcript showed
that much nore detail ed answers were given. T.N reported
that shortly after she arrived at the foster hone that S.J.
had grabbed her breasts, pinched her buttocks and stuck a
stick in her crotch while they were in a shed near the
house. She reported that one evening during the sunmer when
the foster parents were not hone and one of the ol der
children was in charge, she went dressed in her pajamas to
her foster parents room where she encountered S.J. who
forced her down on the bead, ripped her pajama bottons off
and forced her to have sexual intercourse with him Wen
asked why she did not run away, she stated that she could
not because he had pinned her down with an el bow in her
stomach and stated that he was much | arger than she. She
stated that the sanme thing occurred in nmuch the sanme way on
si x or seven occasions in the evening when the foster
parents were out and she was dressed for bed. The events

took place in her room other children's roons and the
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parent's bedroom There were ot her younger children at hone
but none of them ever observed these acts because they were
ei ther sleeping or watching TV. She reported that S.J. did
not use a condom but ejacul ated outside of her except on one
occasion. The last of these occasions occurred three days
before she ran away. She states that she did not report

t hese events to the foster nother because she did not think
she woul d be believed, because she al ways believed what her
son S.J. told her. In addition, T.N reported that S. J.
cal I ed her obscene nanes after the sex acts, and on other
occasi ons had punched and hit her, showed her pornography
and with another foster son had stripped her clothes off.

10. The SRS worker did not interview S.J. because his
attorney advised himagainst it. The SRS worker talked with
Ms. J. to ask to interview her two younger children which
Ms. J. apparently never agreed to. During the
conversation, the SRS worker said they could discuss the
matter further if she wi shed but no neeting ever took place.

The police detective did speak with Ms. J., but the
subj ect of their conversation seenmed to involve only the
younger children's availability for an interview.

11. T.N was described by the SRS investigator as being
a small, thin girl who is adol escent, provocative and
theatrical. Her public defender described her as com ng
froma famly with a manipul ative history and in the
transcript with R B. (her half-sister) there is sone

speculation by R B. and T.N.'s natural nother that T.N may
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have led S.J. into the conpl ai ned of behavior. R B. herself
attenpted to distance herself fromher half-sister T.N. whom
she didn't always find credible.

12. The SRS investigator found T.N. credible as to the
events and her own | ack of consent and found that even
though S.J. was a mnor his superior age and size convinced
her that his behavior was exploitive of T.N. R B. was found
credi bl e because she did not appear to have been coached,
did not attenpt to slant the story to put herself in a
favorable light, told the story with consi stency and det ai
in a blunt way which showed she understood what had occurred
and appeared to have had no contact with T.N. prior to
telling a simlar story.

13. The SRS wor ker concluded on the basis of her
interviews with the girls and her discussion with the
forensic unit that both girls had been telling the truth and
founded the report on Novenber 20, 1985.

14. Even before the SRS investigation was concl uded,
the foster children were renoved fromMs. J.'s hone and her
foster care and day care |licenses were revoked. She has had
no children in her care since that tinme. S.J., who is now
twenty-one-years-old, is about to nove out of her hone. No
informati on was offered as to the whereabouts of T.N. and
R B., who are now ei ghteen and al nost fourteen,
respectively.

15. Although present, S.J. nmade no statenments with

regard to the proceeding. Ms. J., however, testified that
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she was concerned that she had not been interviewed at the
time of the investigation. |If she had been, she woul d have
offered that she never left the children at hone w thout her
ei ght een-year-ol d daughter or an ei ghteen-year-old foster
child in charge and that there were always a | ot of people
in the hone. She also offered that T.N. was sexually
precoci ous, provocative and that "if" anything happened with
T.N. and her son it was probably consensual, and that R B
was sexual |y know edgeabl e as well. Because she had many
teenagers in the house, sone of whom had been sexually
abused and were sexual ly precocious, she alleged that she
guar ded agai nst situati ons where they m ght have had
opportunities to be al one.

FI NDI NGS OF FACT

1. T.N athirteen-year-old girl who had run away from
her foster care hone, operated by M. J, reported to SRS
t hat she had been raped six-seven tinmes by Ms. J.'s
si xteen-year-old son, S.J. However, it is not reasonable to
believe that she accurately reported the nature and extent
of these events. According to at |east three other
bel i evabl e and consistent reports made to SRS, there was
al ways at | east one older child and several other children
in the house at all tinmes when the rapes allegedly occurred.
There was no testinony that T.N. called to any of those
ol der children for assistance and none of those teenagers
was aware of the events described by T.N although they

seened to be keenly aware of other events including sexual
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experiences in each others lives. The evidence shows that
it was well-known by the SRS investigator, the public
defender, T.N.'s half-sister, and T.N.'s foster and natural
not hers that she was mani pul ati ve and not particularly known
for telling the truth. Although she blamed the all eged
rapes on her elopenent fromthe foster honme, the records
clearly show that T.N. disliked her foster parents anyway
and wanted to return to her nother's hone, and that she
seened not to be telling the entire story. Therefore, it
coul d not reasonably be found that the report, which was
founded on T.N.'s statenents al one, could have any accuracy
or reliability with regard to the nature and extent of the
acts.

2. RB., T.N's--nine-and-a-half-year-old half-sister,
reported, after questioning, and with no prior know edge of
her sister's report, that S.J. had penetrated her vagi na
with his penis when she had been a foster child in Ms. J.'s
home sone one and a half years before and had attenpted to
do the same thing with no success on a later date. Unlike
her sister, R B. told her story in a sinple, clear,
consi stent and forthright way. The act she conpl ai ned of
took place in a barn outbuilding which was unsupervi sed and
unobserved and which S.J. apparently had the opportunity (on
at | east two occasions) to be alone with her. RB
understood both the nature of the act performed and the
pur pose of the condom which she expl ai ned was due to prior

expl anations given to her by her nother's boyfriend. Unlike
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her sister, there was absolutely no evidence that R B. was
mani pul ative or | acked credibility, had any secondary
notives in making such a report, had the report or the
details suggested to her in any way or had nade inconsi stent
statenents. Her delay in reporting this event was due to
threats nade agai nst her by S.J. and her belief that her
foster nother would not believe her.

3. The SRS investigation on both reports included
interviews with both girls, discussions with psychol ogi cal
per sonnel who had interviewed the girls, and interviews with
ot her foster children. However, that investigation was
inconplete in that it did not include an interviewwith Ms.
J. who wished to be heard on the subject. (S.J. declined to
be interviewed on the advice of his |awer) However, that
deficiency was cured at the hearing where Ms. J. had an
opportunity to provide information which, in fact,
corroborat ed di screpanci es which already existed with regard
to T.N. Information given with regard to R B., however, did
not refute RB.'"s clains in any way.

ORDER

The report of sexual abuse against the petitioner with
regard to T.N. shall be expunged as being "unfounded”. The
report of sexual abuse against the petitioner with regard to
R B. shall not be expunged.

REASONS
The petitioners have nade application for an order

expunging the record of the alleged incidents of child
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sexual abuse fromthe SRS registry. This application is
governed by 33 V.S. A > 686 which provides in pertinent part

as foll ows:

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shall contain
witten records of all investigations initiated under
section 685 unless the conm ssioner or his designee
determ nes after investigation that the reported facts
are unfounded, in which case, after notice to the
person conpl ai ned about, the unsubstantiated report
shal | be destroyed unl ess the person conpl ai ned about
requests within 30 days that the report not be
destroyed. A report shall be considered to be
unfounded if it is not based upon accurate and reliable
information that would | ead a reasonabl e person to
believe that a child is abused or negl ect ed.

(e) A person may, at any tine, apply to the human

services board for an order expunging fromthe registry

a record concerning himon the grounds that it is a

unf ounded or not otherw se expunged in accordance with

this section. The board shall hold a fair hearing

under Section 3091 of Title 3 on the application at

whi ch hearing the burden shall be on the comm ssioner

to establish that the record shall not be expunged.

Pursuant to this statute, the departnent has the burden
of establishing that a record containing a finding of child
abuse shoul d not be expunged. The departnent has the burden
of denonstrating by a preponderance of the evidence
introduced at the hearing not only that the report is based
upon accurate and reliable information, but also that the

information would | ead a reasonabl e person to believe that a
child has been abused or neglected. 33 V.S. A > 686(a);

Fair Hearing Nos. 8110 and 8646.
Again the Board is faced with the difficulty of

determ ning whether there is accurate and reliable
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information that an event occurred when there are no
eyew t nesses (other than the two involved), no physi cal
evi dence and only the statenents of the two alleged child

1 To the

victinms, this tinme recorded sone five years ago.
Board falls the task, therefore, of determ ning how accurate
and reliable the statenments made by the victins were.

Wth regard to the younger sister, it nust be found
that the Departnent has nmet its burden of denonstrating by a
preponderance of the evidence that her statenents with
regard to what occurred at Ms. J.'s foster honme are
accurate and reliable. There is sinply no evidence, either
wi thin her statenments or outside of them which casts any
doubt on their validity. (It is certainly possible that
cross-exam nation m ght have reveal ed sonme di screpanci es but
the petitioner did not request that opportunity.) That
being the case, it nust be found that her statenents are
credi bl e and that those uncontroverted statements al one can
forma sufficient basis for finding that the event occurred
as descri bed.

The ol der sister, however, did not present such a
convi ncing case. Although the psychiatric unit personnel
who interviewed her felt her statements were worthy of
belief, there is much which casts doubt on their accuracy
and reliability. Wile the younger sister's statenents nake
it appear likely that S.J. was inclined towards the type of
activity conplained of, the older sister’'s own docunented

sexual precocity and mani pul ati ve behavior nade it difficult
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to readily believe her allegations. The record is replete
wi th suggestions of ulterior notives, and inconplete
statenents as well as her inclination to exaggerate or not
tell the truth. Her own testinony is filled with

i nconsi stencies and nost notably, there is little
description or explanation of her attenpts to avoid S.J.'s
al | eged advances in a house that was apparently filled with
people at all tines including older teenagers. |In addition,
her testinobny suggests a desire to get revenge on Ms. J.'s
entire fam |y because of her displeasure with them which
desire introduces a possible notive for fabrication.

It is concluded then, that it was reasonable for the
Departnment to find the statenents of the younger sister
accurate and reliable but was not reasonable to nake that
finding with regard to the ol der sister's statenents.

The final issue to be considered is whether the
Department was reasonable in finding that the activity
reported amounts to "sexual abuse". The statute defines
"sexual abuse" as follows:

(8) "Sexual abuse" consists of any act by any
person invol ving sexual nolestation or exploitation of

a child including but not limted to incest,

prostitution, rape, sodomy, or any |lewd and | ascivious

conduct involving a child. Sexual abuse al so includes

t he ai ding, abetting, counseling, hiring, or procuring

of a child to performor participate in any photograph,

notion picture, exhibition, show, representation, or

ot her presentation which, in whole or in part, depicts

a sexual conduct, sexual excitenent or sadomasochistic

abuse involving a child.

The definition nmakes it clear, and the Board has so

held in the past, that the term"any person” can include a
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mnor if it is clear that the mnor was actually abusing the
other child and not engaged in sexual exploration. See Fair
Hearing No. 8810. SRS s "Casework Manual " sets up certain
criteria for distinguishing between the two as foll ows:

(c) Sexual Abuse - The statutory definition is quite

explicit and all-enconpassing, but provides little clarity
around abuse by children and by adol escents on children.
The Departnent differentiates sexual abuse by adol escents

and children fromother types of sexual exploration

according to the following criteri a;

1. The perpetrator used force, coercion, or threat to
victimze the child, or

2. The perpetrator used his/her age and/or
devel opnental differential and/or size to
victimze the child.
SRS Manual No. 1215
In the case of R B. and S.J., there was a seven year
age difference, with S.J. being an adol escent and R B. being
a relatively young child. The evidence shows that S.J. was
much | arger than R B., used physical force to performhis
acts, threatened to get her in trouble if she told and that
she attenpted to run away or resist. Based on these facts
and the above criteria, it nust be concluded that S.J.'s
actions were nore than nere exploration and could accurately
be described as neeting the definition in the child
protective statute of nolestation and exploitation, |ewd and
| asci vi ous behavi or and quite possible rape, as well.

Therefore, it must be concluded that the Departnment was

reasonable in its finding that the acts conmtted by S. J.
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constituted abuse of the child RB

As it has been determ ned that the Departnent nost
likely has a report based on accurate and reliable
information with regard to R B. which would | ead a
reasonabl e person to believe that she had been abused, the
"foundi ng" of the Departnent nust be upheld. As the
information supplied by T.N. is not found to have much
i kelihood of accuracy and reliability, the finding with
regard to her should be expunged. As the now twenty-one-
year-old S.J. apparently will no |onger be residing in the
home of Ms. J., to the findings herein should pose no
i mpediment to Ms. J.'s reapplying for foster care or day
care licenses. See Regulations for Fam |y Day Care Hones,
Section I.5.(b). Nothing herein should be construed as
finding that Ms. J. did not properly supervise the children
in her care. There was no evidence presented that S.J. is
interested in or will be involved in any way with day care
or foster care of children. He should be aware, however,
that the "finding" nade by SRS will be automatically
expunged in four years when R B. turns eighteen.

FOOTNOTES

1The petitioners who appeared pro se, did not object to
the transcript being introduced as evidence of the girls’
statenents of five years ago and did not request that the
girls be exam ned under oath. Had they objected, the
hearing officer may have entertained a notion to subpoena
the girls thensel ves because of the seriousness of the
al l egations, the hardship to the petitioner with regard to
her licenses, and the relative maturity of at one of one of
the victinms. However, given the fact that the petitioners
waited five years to appeal, the Departnent may have been
prejudiced if they could not rely heavily on the
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transcripts. 1In any event, the Departnment should be aware
that in certain contests, they may not be able to rely
solely on transcri bed statenents.

# # #



